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SUPREME COURT UPHOLDS OSHA "GENERAL DUTY"” CLAUSE

The O5HA “General Ducy” Clause can be used to
cite employees for hazards not adequately covered by
specific standards. [n other words, an employers'
compliznce with & specific O5HA standerd does not
frae che employer from a broader general duty under
federal law to maintain a safe workplace. A recent
Supreme Court decision of 2 VAW case provides a
major victory which expands workers' rights against
joh hazards.

The legal case arose from a series of incidents,
in¢luding a atalicy, in which workers ware gvercome
by szolvent vapors used to clean che interiors of
armored vehicles during manufacture, The so-calbed
“nafety" ceichloro-trifluoroethane solvont, SOmetimes
known as Freon 1153 of Gennanlve T resulted in sev-
¢ral worker tllnesses requiring hospital +isits and the
tragic death of Brother Harvey Lee, Under incense
Uninn pressuce, O5HA cieed che General Dynamics
Land Systems Division for a violation of the Geperal
Duty clause, The ¢itacion was upheld by the 115
Couwrt of Appeals and reaffirmed by the Suprems
Court.

The 5HA General Duty Clavse (Seccion 30a1(1y of
the O5HA Law? states:

“Each emplover shall furnish to each of his employ-
ees employment and a place of employroent which are
free from recogonized hazacds which are causing or are
likely to cause death or serious physical harm to his
employess”

Cications under the General Duty Clagse are the
only way OSHA can forge employers to correct unsafe
copdltiona eelated to lockout, confined space entry,
repested traume disorders and che like which are not
addressed by apecific standards. Unfortunately, the
General Duty Clause had virtually been writcen out of
the D2HA law by the Reagan-appointed administrative
law judges of the Occupational Safery and Health
Review Comemisgion (OSHRC). This court decision flatly
over-ruled the OSHEC and restored the Generad [y
Clause,

The court declslon pmade an bwportane point:

*This analysis emphesizes the foct that the duky th
protect employess ia imposed on the employer, and

{Continued on Page 8)
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Degreaser: Almost-Sudden Death

A recent report in the Jowrnal of Jecupa-
tional Medicine (June, 1987% describes a pre-
viously healthy womanm who spent 2% hours
cleaning parts in a teichloroethylene degreaser
during which time zhe had axtensive skin
contact with the solvemt because of leaking
gloves and spillage over the top of her gloves,
Admose Immediately she experienced severe blis-
tering and inflammation of her hands and arms:
within days she had a reaction that involved
skim eruptiona, muscular weakness, fatigue and
joint problems that graduslly spread over her
entire body, Her condition worsened aver the
following 10 months with repeated hospitaliza-
tions and increasing muscle wascing and loss of
muscular control and then she died. The con-
clusion of the doctors was that this woman had
a general immunological disease called progres-
sive systemic sclerosis in which the skin, kid-
neys, lungs and connective rissue generally are
attarked, Thera hawve heaen ocher less severs cases
of this reaction to heavy skin contact with trich-
loroethylene. Of course it isn't clear whether it
wias the trichloreethylene alone or the chemi-
cals dlasclved I it that was che |Lkely canse, hut
then all degreasers have chemicals dissolved in
them — that's their whole purpose, to remove
chemicals from parts. {Lockey, J.E. et al: Progres-
slve Systemic Selerosis Associated with Exposure
to Trichloreechylene, JOM 1887T: p. 483480




LOCAL UNION IMPROVES WELDING PROTECTION

Local 1292 which represents houriy employes at
M-BOC Grand Blane Stamping Flant, 3et out to find
respiratory protectlon for their membera who perlarm
welding. The Union Safety Commitcee was able te con-
vince mmanagement of the health hazacds associated
with welding fumes and smoke, and cheir respiratory
protection was needed on jobs without adequate ven-
tilation. Traditienal respiratory protection meant that
welders had so put up with uncomfortable and hot
respirators that weee used under theic welding helmets
Traditional welding respirators made it impassible for
welders with facial hair 1o get a good fit,

A new type of NIOSH approved welding helmet
(powered air positive pressure) offers respiratory pro-
tection built into the welding helmet. The welder wears
a power pack equipped with filter cartridges on a belt.
The power pack draws air through the filter cartridges
up through a tube and blows filcered air down Inte the
welders breathing zone. A disposable face seal is used,

which requires no fit test. The helmets have improved
working conditions to such an excent, that weldera in
the plant wear the helmers for almost every welding
job,

Submitted by

Mark Browder

Health & Safety Representative
LOCAl 1292 UAW
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(Continuwed_from Page 2)

the hazards against which he has the abligation to
protect necessarily ineluda those of which he has
speelfic knowledge, ThereFore I (as is alleged In
this case) an employer knows a particular safety
standard la Iinadequate to proteer his workers
apgainst the specific hazard it is intended to address,
or that the conditlons in his place of employment
are guch that the safery standard will not ade-
quately deal with the hazards to which hia om-
ployess are exposed, he has a dwty under secrion
5(&)( 1) vo take whatever measures may be required
by the Act, over and above those mandated by the
safaty standand, to safegoard his workers. In sum,
if an employer knows that a specifie atandard will
not protect his workers againat a particular hazard,
his duty under section S(a)(1} will not be dis-
charged no matter how falthfolly he observes that
standard.”

UAW Local 12040 became excremely congerned about
the dapgers of NMuorocarbons in Macch L19EZ, when &
memhbar was gvercome by vapors of the solvent in an
assembly line plt. [m March and July of 1283, other
workers were overcome while driving assembiled tanks
which had been cleaned with the solvent, and then in
September 1983 still another worker was overcpme
by solvent vapors after entering a partially assembled
tapk that had been cleaned. The AW flled O5SHA
complaints and grievances for each incident, After
the September 1983 incident the Union demanded
that = criminal investigation be made of the danger-
ous use of the solvent, While OSHA was responding
to the investigation on request, o UAW member at a
nearby repair facility died of a cardiac archythmia
triggered by inhaling luorocarbon vapors while try-
Ing to drive a completed tank that had been cleaned
by thibs solvent,

Management relied on the alleged fow toxicity of
Nuorocarbons for protection. The facts are that peo-
ple can tolerate higher air concentrations of fluoro-
carbons before they experience che central nervaus
SYsCem intoxication common to all solvents. How-
cver, Auorecarbons have an additienal toxie prop-
erty; it can suddenly cause an irregular hearcheat
{cardiae arrthythmia) which ean he facal. Fluorocar-
bons also evaporate more quickly and has less odor
than other solvents. Thus the “Less™ toxlc solvent was
actually more dangerous in use and proved fatal for
Harvey Lee,

An intense public campaign followed this death. A
week of front page publicity, a aathonwide corporate
campaign, and a congressional hearing on health and
safety and labor relacions practices in Gepneral Dynam-
ica followed. O5HA issued two willful citations against
General Dynamics for the last two non-Tatal incldents,
and che State of Michigan bsued two willful citations
and began a criminal prosecution regardlng the faraliy.

The federal OS5HA investigarlon is complete. The
State of Mlchigan criminal investigation and additional
citations are still pending after numerous appeals,

[r this case, Loesl Union action and careful keeping
of grievance records amd minutes from meetings dog: |
umented the employers lack of protection for UAW
members, Unfortunately, the O3HA actions were not
sufficient to stop the negligent actions of the company
which led to the fatally.

The Court's resurrection of the general duty clause
can be a teol to win better health and safety condi-
tions, Union participation in all aspects of OSHA are
eritical. Documentation of worker complaints, health
and safety hazards and any health and safety meet-
ings are eritical for these cazes, Maybe the loss to Har-
vey Lee's family will not have to be in valn.




A Step-Y-STEP Look a1 OSHA HanpLing oF
11{c) DiscrimINATION CASES

QSHA has the sole discretion to prosecute a discrirmination case under Section 11(c) of the Act. The complainant
ar representative must firsl convinea 1he OSHA investigator of the mer of the case and the chance 1o win batore
any action will be taken against the employer. Understanding the OSHA precedure will help build a case. The
procedures ane laid outin the Q5HA Fiald Operations Manual, The urion representative and complainart sheuld

iratarnally but firmly establish ihair rights in this process.

Worker Files Complaint.

Acomgplaint can ba madeverbally orinwriting, to any QSHA
afficial. Thawearkar may chose 1o have a reprasantative file.
It iz prejerable that the complaint be in writing, 1o create a
written record and to ensura that OSHA understands the
casa, The worker and union rapresentative should canfar
before writing and sending in the camplaint. A detailed
explanation of the case (including statements. evidanca,
phone numbers of witnesses, map of workplace, ate)
should be develkped, carelully organized and sent with the
camplaint (or soon thereattar).

Ramember,

" Always lile within the 30 day limit set for
11{c) complaints, Do not wait far the out-
come of grievances or any ather proceed-
ings.

* Nevar averwhelm OSHA with contradic-
iery, confusing ar disorganized evidanae.
Be erganized.

OSHA Should Immediately
Dacument Receipt of Complaint.

How last is OSHA supposed to moveon 11(c) complaints?
According to the OSHA Field Oparaiions Manual, steps
neqgin mmediately. Each OSHA Regon has a person in
chaige of discrimination complaints, called the Raginal
Supervisory Investigator (RS1). I the cemplaint is made
vedoally, and the person ia in the DSHA affice, the OSHA
phicial shall “call ke RSl mmediately . . . 50 1hat the
complainant canba interviawed by telephone orin persan,”
Ctherwise, the OSHA official must complete an OSHA
Form &2, Repart of Filing af Camplaint Undar 11(c). and
send il to the RS an the day of receipt of the complaimt.”™

OSHA Interview of The
Complainant.

The G5HA Figld Operations Manualis explictl regarding ihe
glEps imestigatars must 1ake whien handling 11(¢) casas.

Far axample, e manual insiruels investigaiors, upon
receipt of any complaint o inquiry, 1o “interview lhe
complainant by telephone ar in person 1o determing if the
complaint is appropriate for processing.”

Two warmings abou! this step in the procass:

1.Baprapared far the initial intervigw, Cases hava been lost
atihizs stage because the casa was poarty presanted to 1ha
investigator {facts left out, arguments jumbled, manage-
mari responsea not amicpated] or becawse CSHA cut 1he
initial irderviaw short, Don't let this happeam, Insist that 1he
complainamt have the oppartunity to present afl faclts and
argurmants. Unkon represenialives can play a valuable rle
at this stagae by helping ta organize and amgue tha casa. it
is wise for reprasanatives o ba prasant at the Interiaw or
participate in a thres way phone call,

2 Dan't lat OSHA give management an advarfage it the
early stagas. The inwvestigalor may conduct & shed or
incomplete interview and then speak lo managemeand al
lengih. This gives managament an advantage at presanting
arqumerts and evidence, Union representalives should
intervene eary-gn 1o preveant thig from happening.

Early Attempt at Resolution la
Encouraged.

Cnee complainds are screened, and deamed to hawe meardt,
The O3HA Fald Cperations Manualinstructs invesligators
to attempt eary resalution of complaints. Tha complainant
and representalive should let OSHA know thal they are
aware of this recommendation, t may be a good idea to
discuss with the investigator what plans they have to
achiave early resalution, Doitkg 56 may ansurs 1hat the
investigator aclually atlempts resolution eary on in the
cEse, before management poafions have hardensd and
back-pay has accrued.

Ramembear:  The chances of eary resolulion improve
when a combination of tactics ara used 1o
fight 1he discipline. Tho complainart and
representative should consider using
means such as media aulreach, mambar-



ship pressure and publicity in unin naws-
letters 1o @ncourage quick resalutian al he
prablem,

E The OSHA Field Investigation.

Iha Q5HA Fald Operatiors Manual includes a number of
instruclions 1o investigalors regarding e conduct of field
imsastigations.

& The invesligation “shall begin as 000 as pos-
sible” afler completian of tha screening.

® The employer shoukd not have been notified of
thet eomplaint until just before the investgator
begins herfhis investigatian.

@ Employer notification “shall normally be deliv-
ered in person by the invastigates at the start of the
investigatian. . .~ In olher words, the irvastigator is
instructed to natity management by going 1o 1he
workplace personally and beginning tha warkplace
investigation immediately.

& Arrangements should be made ai the intensiew
stage for participation by the comglainant and
represantaliva.

Preparation is required far tha O5HA investigation. Wit-
nasses should be prepared o give their slatements. Dogu-
ments relevant 1o the case shauld ba requesied ahead of
tirma {making il harder {ar management to stall when O5HA
requests them). IF workplace conditions are diffarent than at
ihe time of the incident, be prepared lo point this qut ta 1he
QSHA investigatar,

IInion represematives should also be prepared to peevernt
manageamen frem stalling tha investgation, [fthe company
has a history of aggressive handling of O5HA investigations
irefusing entry, wilthholding decuments, ete.) make this
knawn to the investigalor akead of ima, so 1nhal he ar she
may plan ahead.

Call OSHA immediately after the workplace investigation.
Beview the case with the investigalor and 1ry to detarmine
QSHA's parspective, Ask about the avidence and angu-
ments presened by management, Be prepared 1o rabul
these arguments.

Tha OSHA officer's visit 1o the workplace may includa an
imvastigation of olher workplace hazards, évan ones
uncenneciad to the complaint, Represantalives may want
to ba ready for Thig,

E Field Investigation Report.

The invastigator must eubrita Final investigation Hepan 1o
ihe Reganal Supervisory Investigator. The repon should
aot farth the 1ac1s of the case and any recommendations, It
chould include a sechian dealing with back pay, damages
and legal fees. Get a copy of this report. Check 10 ensure
thatfacts arecarrect and remedias are appropriate. Comact
the state or regional OSHA director if the repart is inaccu-
rate. The report must be provided under the Freedom of
Information Act (FOIA),

Withdrawals Mot To Be Solicited.
T

Investigators ara instructed that: “Withdrawals ara notta be
solicited by QSHA." However, investigatars ars allewed 1o
close a case “if the complainant doas not cooperale in 1he
completion of the imestigation.” Fallow through on all
requests made by the investigator, or axplain why it can'tbe
done,

The 30 Day Time Limit for Clasing
of Cases.

DSHA rigidly enforces the 30 day limit for filing cases, but
is lanianl when it comes o the limd (30 days) set for
completion [closing) of ihe case. Gases oflen drag onmuch
konger, sometimes a yaar of more. In the shart-tarm, wnicn
represamativas should remind investigators of the ) day
fime kimit and push for timely resalution. In the long-tesm,
CSHA reform could healp alleviate this problam 10 some
degrae.

UAW HeaLmi & Sarery DEPARTMENT
8000 E. JeFFERSON AVE,
Demroir, MI 48214
Puone: (313) 926-5563

Fax: (313) 8244473
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DEPARTMENT OF LABOR REGULATIONS ON DISCRIMINATION AGAINST EMPLOYEES
EXERCISING RIGIITS UNDER THE OCCUPATIONAL SAFETY AND HEALTH ACT

(Code of Federal Regulations, Title 29, Chapter XYII, Part 1977; Issued by 3% FR
2681, January 29, 1973; amended by 38 FR 4577, February 16, 1973; 42 FR 47344,
September 20, 1977; corrected by 44 FR 74319, December 18, 1979 amended hy 45 FR
72119, October 31, 1980; 50 FR 32844, August 15, 1985 51 FR 24525, July 7, 1986)

TITLE 19=TARCOR

PART 1977T—HSCRIMINATION
AGAINET EMPLOYEES EXERCISING
RICHTS UNDER THE WILLIAMS-
STEIGER OCCUPATIONAL SAFETY
AND}HEALTH ACT OF 1970

General
B
13771 Invreduciory stalcmeonl
19772 Purpoes of this parr,
19701 General requirmesenis of secticn 110(ch
af Lhe Acl
1974 Tursons probibited fram discrimi-
AdlAE,
B7E  Pasoss pruleslod by seceain 111e),
L2106 Uapronesied activities distinguished.

Specific Protections

19779 Cowplaints ender &= related Lo
ik A,

199010 Preccedings under or relaicd 1o
e Mer,

1P7%LL Testimwey.

7712 Exercise of any right afarded
By the Ack

Procedures

177,15 Filing of camptaint for
diserimination.

199715 Muotificaban of Secretary of Labar's
dererimmalion.

LELAT  Wiikdrawal of complasm

L#TT0E  Arbitration or other agency

precoadings.

Some Specific Subjects
199732 Employee refuskl 1o gocnply with
walety mules.
1977.2} Stale plans.

Authnrity: Seces, 8, 11, Ocoupaticeal Safery
ard Health Ao of 1570, 20 LLS.C. 657, &6y
Secretzry af Laboe's Order Mo, 12,71 456 FR
BT54],

T-2E-B3

Giengral
E 19770 Iniroduciory siatement
Gl The {Oecupuiicnal  Safery  and

Health Acy af 1970 (29 LUS.C 651, &L
5eq.), bereinafter referred to as the Aci, is
a Federal siatete of gensral application
desipned Lo repulaze emplevment condi-
tians gzlating Lo occopalional saleby anil
health and w achieve safer and healthier
workplages throughout the Mation. By
terms of the Act. every petdon engaged in
2 business affecting comoterce wha has
emplovees ig reguised to furnish each of
ht emplovess employment and 2 place af
cuipleyment fres from recogrized hazaeds
thal are causing ar [ikely o cause death ar
series physieal harm, and, furthes, Lo
comply  with oocupational safely  and
health standards procnulgnted under 1he
Ak, See Parr 1975 al this chapler con-
cerning coverage of 1hs Act

(b} The Aci provides, ameng other
Lhings, for the adoprion of eccupational
salety and health standards, research and
developmant activitiss, inspections and in-
vestigatins of werkplaces, and recosd-
keeping requirements. Enforcement proce-
durgs inatiated by ke Depaniment of
Labor, review proceedings before an inde
pendent quasi-judiclal ageney (1he Qooy-
pational Enfety and Health Beview Came
misizan), and express judicial review ars
pravided by the Act, In addition, States
which desire 10 assume responsibility lac
developement and enforcemeni of stan-
dards which are at least as efective as the
Federal standards published in this chap-
ter may submit plans far such develop-
mezni and enforcement of the Secratary of
Lakar.

(¢) Employees and representatives of
coiployess are aforded a wide ranpe of

Fublshed Ly THE BUREAY OF NATIONAL AFFAIRS, INC., Washingion, 0.0, 20037

subbtantive and proecedural rights under
the Act. Morsover, offective implemeania-
fien of the Act and achievement of s,
goals depend tn large part upon the active
bt arderly participniion of emplayees, in-
divideally and thraugh their repeeseata-
teves, ap every lewel of safely and health
alivity.

(d} This part deals wesentially with the
righis of emplevess afforded under sectiom
14 of the Act, Seotion LU{c] of the At
profilels reprisals, in any ferm, ogrirss
employecs who exercise rights wnder the
Al

g 19772 Purpese of this port.

The purpose of this parl is to moke
aviilable in one place inlecpretations of
the varicos provisions af sectan 100c) of
The Act which will guide the Secretary of
Labar in the performance of his duties
ticreunder unless and wniil otherwize di-
rected by awthecisative decisions of the
courts, or coneluding, wpen re=xominalion
of an intespretation, that it is incorrect,

£ 19703 Genernl requircments of sec-
tinn [ e] of the Act.

Section |1(c) pravides in gemeral thac
ne pereon shall ducharge or in any man-
reer discriminate against any emploves be
cause the employee has: {a) Filed any
cooplaint ueder or rélated o the Act; (b)
Instituted or coussd 1a be instiuted any
procesding under ar related to the Act; (<)
Testifhed ar & abous o iestify in any
rrocecding undec the Act or related o the
Mct; ar {d) Exescised on his own behalf ar
an behalf of athers any right aforded by
the Act, Any cmplovee wha believes that
he bas been discriminated against in viola-
tea of section 11(e) of the Act may,
within 33 days afier such vielation occurs,

[5ec. 1577.3]

s
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ladee n complainl with the Sceretary of
Lubor alleging such viclatian, The Seore-
Lary shall then cawse appropriate investi-
gation we be made, IF a5 o resul of such
inwestigation, the Secieeary  desermines
thal the provisions ef section 11(¢) have
bzen violaed civil action may be instivared
in any appropeiale Unied States disirisn
court, oo restrain viclations of sectian
Elicki1) and 1w abiain other pppropriate
relich. mneluding selicisg o reiratalement
of the emploves wo his farmer position with
back pay. Sectien [ 1] Turther pravides
for motification of complainants by the
Secrelary ¢f deserminaticns made persu-
il 19 their complaints.

£ 19774 Persons  prohabiced
discriminating.

Seetion 10{ek speecilieally staies that
“mo person skall discharge o in any man-
nes discriminate against any eenployes”
becawse the emplovee has exercised riphes
under the Act. Ssetion 4] of the Act
defines “person’ a5 “ane o7 mare individ-
uils, parlnerships, wssacislions, arposa-
Lias, business trusts, legal roprosentalives,
of any group of persand.”’ Cormequently,
the prohibittons af sgetion 11(¢) aee not
limited 0 agtions taken by smployess
npainel their own employess, A person
may be chargeable with discriminatory
action against an emplayee of anpther per-
. S=clion 1ie) woull extend 1o such
COMLICS 35 arganizalians represenling eme
playees for eollective bargaining purpases,
CMplaYmsitl AReneies. of Ay ather pesion
in a positien w discriminate against an
empiayes, ez, Mesk v. United Sraiss.
Las I, 2d &9 [&tk Cir., 1943} Bowe v,
Judsan C_ Gurps, 137 F, 2d 27 (3rd Cir..
143].

fram

§ 19775 Persons protccied by sectbon
1lie}.

(=] All emplevees are afarded the full
protection of section 1102). For purpases
af the At an employee 1 defined as “as
arnployee of an enployer who is coployed
in a busingss of his employer which a fecis
cemmerce.” The Act dpes nol define {he
lerm “emplay.” However, the Groad reme-
dial natwee of Lhis legislation demonstrates
a clear congresaional tntent that the exis-
terce of an employment felationsluip, for
purpases of seetion 110eh, is to be based
upon ceonomic realitiss rather than uwpen
commen e Eoctrines and concepts. Ses,
L5, v, Silk, 33 U5, 704 (1947); Ruthar-

Fard Food Carpesatzm v MeComb, 331
15, 722 (1947).

(b} Far purpases of sscton 11(g). even
am applicind for empleyment cowld be con-
sidered an smplayee. Ses, MLREB v. La-
mar Crexmery, 246 F. 2§ (5th Cir,
1957). Furlher, because sectlon 1162)
speaks in lerm of any employee, it is also
clear that the employes pecd nol be &n
emtplioves ol the disceizninanor. The pringi-
pal canswderation would be whether the
persea alleping  discrimination was an
“eenplayee’ al the tme of engaging in
prateeted acnivity,

{c) In view of the defintlions of ™e=m-
plover™ and "¢mployee”™ conlained in the
Act, employees of a Slate or political sub-
division therzof would nal ardinznly ke
within the caniempliled caverape al iee-
tion §1{c].

5§ 1977.6 Unprotecied
distinguashed.

(21 Actions taken by an cosplover, of
athers, which advessely afeet an employ-
e may be predicated upan nendiserimina.
Loy grownds. The proscriptions of seclicn
(WL a!;.p'l':' when the adverss action ace
aurs bacause the emplayas has engaged in
proscred  activities. An employees on-
gngement in aclivities protected by the
Act doss nal autamatically resder him
imomune frean dischacge or discipline o
begitumate reasons, of from adverce accion
deziated by nea- prohibited considerations
See. MLEB v, Dixie Metor Ceach Carp.,
128 F. 2d 201 {5th Cir., 1942},

{h] At the saoe lms, o establish 2
vieliien of soction §lic), ths cmployecs
engapement it pratceted actvity aeed no
Le the sale consideration Behind discharge
ar other adverse agtion. IF protecied agtiv-
ity was a subslantial rezzan for the actian,
ar if the discharge or ather adverse nclion
wiuld nal hove taken place “but for™ ons
gagement in pratected adtivity, seclion
I14z) has been vielated. Sce. Mitchell v,
Ciscelyear Tire & Rubber Co, 278 F. 24
562 (Bih Cir. [90) Goldberg v Bama
Manusfaciuring, 302 F. Xl L33 (5th Cir,
1062). Ultimiiely, the isuee a5 10 whether
n discharge was because af prolecied ace
tivity will have to be determined on e
hpsis af the faclE 0 the parlitu|zr LS,

Specific Pratectlions

& 19779 Complalnes ander or related o
the Act.

Gocupalicns Salaty & Hoakh Reparie

aclivities .

(2} Discharge nf, eor  discrioucatzan
agalnst, an ciplayee because the employ-
ce has filed “any complaiet * * * wnder or
related 10 this At * ™ *° is prehibaied by
segtion 1E0ch An example of 2 camplaing
mads "“under” the Act would be an cnt-
ployee request fof inspection pursuanl e
section B0, Howsver, this would pat be
the aaly wpe of complaing protected by
seation L16g). The ranpe of cemplainis
“related ta” the Act is conumesnsurate with
the broad remedial purposes af ths legis-
latienr and the sescpang scops ol 115 appl-
cation, which entails the full extent of the
commerce pawer. (See Carg. Beo., vol,
Pl P.o42206 Dee. 17, 19700,

(bl Camplaints repistersd with ather
Federal agencizs which have the acthority
ta regulple or invssfigate occupatianal
safely anl bealth conditions are com-
ploents “related w'” this Acl Likewke,
camplaings made e Stats or ocal agencics
rigacding occupational salery and health
caiditions would be “related w™ che Act
Such complainls, kawever, mest relals 10
canditions at the workplpce, ns distine
auished Tmom complaines touching anly
wpon gereral public safeiy and health.

(ch Further, the slutary principles of
the Act wauld be secinasly undecmined if
empluyees were discouraged (roo edeigg
complaings abaul cecupaticnal salety and
heallh mateess wath therr caplayers. [Sec-
Lo 2010, (&), and (3)). Such camplaings
e conployers, if made in good Faith, thers-
fore weuld be relzced 1o the Act. and an
employes would be prodected agains dis
charge or discrimination cawsed by a cam-
plaint 1y the emplayer.

£ 19TL10  Proceedings under ar related
to the Acd

(2] Discharge of, or discrinidnation
agaiisl, any coiployes because the 2imb-
ployes bas “insticeted or caused 10 e
instisuted any proceeding undsr or related
tex this A<t" is also prohibited by secticn
LHe). Examples of proceedings which
could arise specifically wnder the Ack
would be wspotions of worksites under
section 8 of the Ast, emploves contesi of
abatement date ander seciion 104z] of 1he
Act, employee inktiation of proceedings lar
promulgation of an occupational safely
and bealth standard wnder sectipn 6(h) of
the Act and Part 1211 of this chapter,
emmployee application lor modification of
revocalian al' a wacance weder sectlan
GBid) of the At amd Part 1935 of (tho

[See. 197790000 a7h
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chapler. emplayee judicizl chall=nge Lo a
srandard wnder s2ctiom &0 af the A<t and
-::mpln:q,':: 2ppeal of an Clocupaticaal Sale-
iy and Health Beview Cammission order
wnder s=ctica 11(a] al the Act. [n deter-
mining whether o “proceeding'™ is “relaled
14”7 the Act, the sansiderattan: diceugied
im § 19779 woull alse be applicable.

(Al An emplevee need oot himseli di-
recily institute the proceedings. [L Qs suffi-
cient if h= seks inbe motion dclivitiss af
athers which re=sull in proceedings under
ar related 19 Lhe Act

§ 197011 Testleony.

Discharpe of, or diserimination 2gainsl,
any cmployee beczuse the empleyes “has
testified or &5 about 1o tesiily™ in proceed-
ings wnder or relased 10 the Acl i alse
profihited by section §1{c). This prodec-
tion waoeld ol course nct be lmil=d 1o
ieszimony in proceedings  mnstilufed or
cansed to be instituted by Lthe emplovee,
bar wauld exiend o any stalemenls given
i the course af judiesal, quasi-jadicaat,
and admicistrative preceedings, meluding
inspections, investigations, and admiiis-
trative rule making or adjudizative func-
tions, [f she employes is giving or is abeug
ia give tesfimony in any procesling under
or relibed te the Acl, he wawld be prolecl.
ed against discrimination resulting from
sirch I.e:lin'.{ln_'.'.

& 197111 Esxerclse of any rlght afforded
by ibke AcL

fad In addition to protseting employess
who fle complaints, insfitule procesdings,
ar testify in proceedings wnder or relaied
10 the Acgt, seciien [1(c) alse privdects
emplovees trom discriminztian cocurring
becawse of the exercase “of any rght al-
furded by this Aol Cerain ciglls ars
caplitly provided in the Act for cxam-
ple, there 5 oa right o participate as a
party in enforcement procsedings (sce.
10). Cerenin ether rights exist by neces-
sary implication. Far example, employvees
may request infarmation from the Cecuws
pativnal Salety and Heallh Administra-
tion: such requesis would constitute the
coercise of a eiphy affoeded by the Aci
Likswise, sinplevess intceviewsd by apems
of the Secretary in the course of inspsc-
nions of investipations could nea subse-
|:|I.:|¢|'|I.|'_l|' be discriminated against becawpse
al’ Lheir conperation.

[L] On the olher hand, review of the
At and examination of the legislalive bis-

T=2G-H8

tory disclos=s that, as a general matter,
therz is ae right affarded by the Act which
wauld entitle emplovees to walk ofl 1he jl:lb
becnusz of potentizl unszfe eonditions at
the workplace, HWazardous  condicions
which may be viplative of 1he Act will
vrdinarily ke corrected by the cenployer,
wnce breughi te his abention. 17 correc-
tims are nat accomplishad, ar il ke 15
dispute about the existence of a hazard,
the i:n'lpln:.}':n: will normally have apporti-
nily b3 reguasst inspectian ol the wnrkp—lan:n:
pursuanl to seclien B0 of the Act, or Lo
sezk the assistance ol ather public agen-
cies which have respansibilicy in the feld
ol safety and healuh Under such ciegum:
stamces, therelare, an emplover would nol
ordinarkly be in violation of section |1{z]
by iaking aclion to discipline an ermplayee
far refusing 10 p:r[n:lr.m rarmal jeb Qv
fies beciuse of zllegzd :-;al'elg.- of Bealch
hazands.

{2) Hopwevar, occasions ocight arise
when an emplayes it confreated with a
chuice betwesn nol peslocming assigned
lasks ar subjecting himsell w sericus in-
Juey of death arising from a hazardous
camdition at the woekplacs, I the smploy-
ee, with oo seasonable alisrnaive. refuses
in zood faith o expose himssll be the
dangereus condition. he would be poatect-
e againsl sebsequeni discriminztian. The
conditian causing the emplovee™ appre-
hension of death vr injury must be al’ sech
a mpture that a reasanable persan, urder
lhe circumsinnees LBen canfroating the
ermplayes, wauld canclude thar there is a
real danger af death or serious injury and
that there 15 ansufficient time. doe o the
urgeney of Lthe situation. o eliminnie the
donger through resort o regulor statulary
enforcement channels. In ndditicm, in such
circumslances, the employee, where pogs-
ble, musi zlsp hawve sought from his em-
ployer, and been unable w ablam, a coe-
rection of te dangerous condiclon,
(197707 amended by 38 FR 4377, Febu-
arw 16, 1973

Procedures

& 197715 Filing
discriminndinm.

{a) Wke sray file. A complaint of see-
tinm 11Lich discomanatian may be filed by
the employee hamsell, of By & representa-
tave autherized o do sa ca his behall.

b Marwre of filing. Wo panicular foem
of camplaing is required.

nf complaint  Enr

Pyblzhiod by THE BURAEALU CF NATIGNAL AFFAIRE, IMG,, '‘Weshinglan, OnG, 30037

(eh Plivee of filing. Camplaing should be
filed with the Area Dizecter (Oocupaticn-
al Safery und Health Administratien) re:
spoeasible {or enforcement activities in the
geapraphical area whers the emplayes e
subes oo was emploved.

(dy  Tiee for fling, (1) Section
LHeHE) pravides thar an employes wha
believes that be has Lesn discriminated
apainst in viclatien of scetion 1 0{e}(1)
“may, within 30 days afrer such violation
cocurs,” fite a complaint with the Secre-
tary of Labaor,

(1) A majes purpese of the A0.day peris
od in chis provision is o allew the Secee
tary o decline 1o entertain camplains
which have bhecome siale. Acceedingly.
complainis nos fled wishin 30 days of an
illeged wictation will ordinarily be pre-
sumed 1o be untimely,

(17 However, thesé may e <rcum-
stances which weuld justily wolling of the
Moday pericd en recopnized equitable
pricciples ar because of siranply exlznuat.
ing circumslasess, ¢ g, where the employ-
er has coneealed, or misled the employes
regarding the grounds fer discharge ar
ather adverse action; or where the dis-
ceimikation is in the natere of a continu-
ing vielniion. The pendency of grigvance-
arbitradion  peaceedings or  filing  with
pnother apency, among others, are circum-
stances whigh da nol justify telling 1the M=
duy perial. In ke absence of <ircume
stances justifving a celling of the 30day
pericel, wntamely complaints will oot he
processed,

[1577.05(d){3) revised by 30 FR 12344,
Aupuast 15, [985]

g 197714 Motiflcatkon of Secredury of
Labor's dedeeminatlon-

Section 116 A} provides that the Se=c-
celary is 10 netify a complainant within 90
days of the complaint of his determination
whether prohibited discriminatien has oc-
curred. This S-lay provistan b5 considered
directary in nature. While every cffart will
be made te npalfy complainants of the
Secretary's dercrmination within 80 doys,
eere may be instancss when it is nat
possitile 1o mest the direciory period set
forth in secdion 1 1020(2).

& 197717 Withdrowal of complaint,
Enforcement of the provisicns of section
LL(e)y i5 met anly 8 miller of pearcciing
rights of irdividoal complovees, bar also of
public interest. Anempls by an coplayes

[Sec, 1977.17]
an
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te withdraw n previously Sil=d complaint
will nat necessarily Tesull in lermination wof
the ecretnry's investigatwan. The Secre-
tary™s jursdiciion connml be foreclafed as
a mitller ol law by vrilaterzl action ol the
emplayee. Flowever, 2 valuntary and un-
coerced  reguest [eam 2 samplainani to
withdraw his complainl will be given core-
Ml candideratian and subsiantizl weight as
a matter of palicy and saund enforcemsnt
proecedire.

§ 197118 Arbitmation or oiher apency
proceedings

(a) Ceneval. (L) An employes who files
& camplaint wrder seegion | [{e) of the Act
may zlse pursee remedizs under gricvance
arbilritlion proceedings in collective hae-
giining dpreecnents. In addition, the com-
plainant may concurrently resari la other
agencies far relief, such as the Mational
Lakar Belations Buard, The Secretary’™s
Jurisdiction 10 catenain sectian L) coms
plaims, e investigare, and o detedmine
whether disceimination has oocureed, o
independent of she jerisdictien of other
agencies or bodies, The Secretary may fle
actian in U135, district cowrs regardless of
the peedency af cther praceedings,

{2) Fleovever, the Secretary ol reces-
nezcs Lhs matianal policy favering wilwns
sary resolution of disputes wnder procs.
dures in cellective barpalning agreemenls,
See, ep, Boy's Markets, [nc. v, Beval
Clerks, 398 U5, 235 [1970). Republic
Steel Corp. v, Moddex, 379 U5, &30
1965 Carey v, Westinghouwse Elecrric
Co, 3TE UL, 261 4 1964}; Callier Insulni-
cd Wire, 1%2 MLRE Moo 150 419715, By
the same token, due delerence rawld ke
paid 10 the jurisdietien of vther larums
established o resabve disputes which may
also be relaied teosection (el complaims,

(3} Where a complainant is in facl pac-
suing remedies vther than these provided
by seetion §Lel, pestpargitical af the Ses.
refary's detersviratzan and defereal wa the
resuls of such proceedings may be in
arder, Sees, EBurlingian Trick Lines, Inc.,
w, LIS 371 U5 156 (L9620

(bh  Fostoomement af dererminalion.
Postpaeement of determination would be
justified where the rights asserted in ather
proceddings are subsiantially the sanse a3
rights urder section [162) and those pro-
ceedings are not likely to vialate the rights
gaaraniessd by saciion Y1{c}. The Tacomal
issues in such proceedings muest be sybe
5:nn1iu]|}' ths same as thess rvis=d by seg-
gien | 4] complaint, 2nd the faram hear-
ing the malter must have the pawer 19
determine the ulimace issus of diseriming-
tien. S:¢ Rios v. Reymolds Mewals o,
F.28 {31h Cir, 1873), 4] LS LW, 1049
(el 10, 1971); Mewman v, Aves Corp.,
4% F.2d 743 {&1h Cir.. 19710

[c] fDeferral o ouscame af other pro.
ceedimgr. A determination (o defee to the
vilearme af ather praceedings inifiaied by
a cooplainanl muost necessarily be made
0N & chse-to-case basis, after carefal seruti-
ny ol all awailable iaFermotiom. Befars
deferring 1o the eesulls of olher procesd-
ings, it must ke clear thal those procesds
ings dealy adequately with all factonl is-
sues, that the procesdings were  Fiir,
repular, and free of prosedural infirmitiss,
and thit the aulzame of the procesdings
witsy Ll repuemans 19 the perpess and
palicy al’ the A<t In this regand, if such
other actions itizted by 3 complaigant
are dismssed withour adjudicatorsy heas-
ing thereofl, such dismissal will nes ordi-
narily be regarded as determinative of the
secticn | 1{£) complaint,

Codpatoral Sadety & Meallh Reporiar

Sume Specifie Subjects
§ 1977 11 [Remaved)
[1977.21 deler=d by 45 FR T3 1% Octae
ber 31, 1680]

§ 197712 Emplo rifusal o
with safiry rul'ul:s.I:||J o comply
Emp.'-f.t}w who refusz 10 comply with
oocupatienal gafaty ard health standards
o valid safety rules implemented by the
employer in furtheesnce of the Act are nat
eXCICISng any rights afforded by the Ack,
Lrisciplinary measures taken by employers
salely in respanse o emplovees refusal 10
comply with appeapriate safety rules and
n:uulaugnm_. will mac ardinarily be regard.
el a5 discriminatary action prohibited by
section | 1(¢). This situation shauld be
distinguished from refusals 10 work, as
discussed im § 1977.12,

§ 197013 Siate plans,

A Braie which s implementing (s own
ovcupational safety and healtk enforee-
ment program purseant 1o section 15 of
the Act ond Parts |902 and 1952 of this
chaprer must have prowisions s effective
as these of scelion 11(c) 10 peatecs ems
plovess from dissharge ar discrimination.
Such provisions do nol divest either the
Secrstary of Labor or Federal district
courns ol jurasdietion aver emplayes come
plaints of diserimination. However, the
Secrstary of Labor may refer complzins
af emplovess adequately provecied by
Stide Plans' pravisions 10 the appropeiats
stale apency, The basic principles outlined
i § 19TT. 18, supra will ke observed as w
dielercals L fimlings af state ngencies,

I5ee. 1577.23] a8



Asg poon as vour employer has filed a notice of
contest to the citation, you hawve a right to sleet
party status in the case. This is your cnly means
of insuring that the employees” intereata will be
protected throughout the case.

Asserting party status does not commit the
union to taldng part in hearings, ete. [t simply
means the union can do so if they wish to, when
the time comes, Party status i3 the only way
the union can get documents pertinant to the
case. Such documents are often pseful in
formulating & union position while in the pro-
cess of reaching a settlement.

Although you can elect party status any time
befora the hearnng begins, vou should do 20
immediately after your employer has challenged
the ctation. This will enzble you to play an
active role from the beginning and help insure a
favorable outcome in the case,

If worleers in your plant are represented by a
union, then the union is comsiderad the “autho-
rizod employee representative” for purposes of
declaring party statua.

In order to elect party status, all youw have to
do is write a letter to the Occupational Safety
and Health Review Commizsion informing them
of your degire to participate in the case. The
addrese can be found on the letter of eontest.

You must also serve a copy of this letter on
vour emplover and the OSHA Area Director,
whose name and address appears gt the top of
the citation. You should send the letters Certi-
fied Mail-Eeturn Receipt Requested.

Onee you have party status you are entitled to
the Tollowing:

*Heceive copies of all documents filed in the
L5

*Request information from your employer as
part of the discovery process

*Participate in conferences and settlement

& Electing "Party Status'" After a Citation

nepotiations hetween OSHA and your
emplover

*Present witnesses and evidence at the hear-
ing

*Cross-examine company wilnesses

*Make oral and written arpuments

*Request that the Review Commission review
an adverse judge’s decision or unfair
gettlement agreement

*Appeal to the 1.5, Cireuit Court of Appeals,
if necessary.

Even after you have declared party status, it
will still be up to you to make sure that you are
informed of all settlement negotiations between
your employer and OSHA. You should eall the
lawyer in the Solicitor's Office that is handling
your case and tell him that you want to fully
participate in any meetings about the case, If
wou find out that you were not informed of &
meeting, you ehould write a letter to the judpe
assigned to the case and inform him of the
problem.

Sample Letter

Ex¢cutive Seeretary
DSHA Review Commission
[address]

Dlear [ 1.

We formally request to elect party status
aon behalfofthe affected workers in QSHRED Dinchet
Mo [ ] UAW Local [ ]is the autherized
}aarg&i.nine agent for the affected emplovees of

L

We request that copies be sent to us of all
files in this cese as we wish to participate in the
hearing.

Sincerely,
[ , union position]
ce: H&S Dept, International TTAW

AW Regional Office
Company Eeps







CASE STUDY
ADVANCED LEGAL RIGHTS

On August 29, 1990, Mr. John Smith was hired by XXX Battery, Inc. as a
maintenance mechanic. Mr. Smith was warking many days in excess of the
normal 8 hour workshift.

On September 15, Mr. Smith asked the company nurse about baing fitted with a
respirator. On the following day he also askad his supervisor about a respirator.

Cn Septembar 26, Mr. Smith was told to shower at lunchtime as well as his
usual showering time, at the end of his workshift because of the indications that
he had high lead exposure. :

Mr. Smith's lead in bload results for three testing perlods were 12, 46, and 52
ug/100gm, respectively. On October 25, 1990, the 58th day of his employment
and just two days prior to the end of his probationary perlod, Mr. Smith was
called in to a meeting with company officials and told that because his blood
lead level was 52 ug/100gm, they would have to terminate his employment.

Soon after his termination, Mr. Smith had his own blood test dons indicaling a
blood lead level of 55 ugf100gm.

Mr Smith had recelved perfect performance reviews from his supervisar during
the entire term of his employment with the company. '

As the union health and safety representalive at XXX Battery, Inc., how would
yau assist your local in handling this specific cage?

Using the materials you've been provided and what you have just leamed in this
class, list and discuss your possible actions,

" Appoint a reporter and recorder to list your plan of action. The reporter
should be prepared 1o speak for the group.






CASE STUDY QUESTIONS

INSTRUCTIONS:

In your small group, discuss the following queslions and use them to come
up with your action plan on handling this situation. The recorder should write your
plan on chart paper,and your reporter should be prepared to describe yvour actions
to the class.

QUESTIONS TO CONSIDER:

1. Does the General Duty clause apply in this case? I so, describe haw,

2. I3 this a case of discrimination under OSHA's 11c seclion? Who should file?. ..
The discharged worker? .. The Local Union?  What are the lime limits that

apply?

3. Should a grievance be filed in this case? If 50, how do you coordinate this with
the Chief Steward or Committeaperson? (This varies from contract 1o contract)

4. What prolections, if any, are avajlable under the OSHA Lead Siandard
18910, 10257

2. How does Parly Status apply here? If it applies, when should you file?






UNITED STATES DEPARTMENT OF LABOR
Occupational Safety and Health Administration
Part Wumber 1910

Standard Humber 1910.1025 (with appendices A, B, and
)

Title Lead.
{j) Medical surveillance
{1) General.

(i) The employer shall institute a medical surveillance
pregram for all employess who are or may be exposed above
the action lavel for more than 30 davs per year.

{ii) T'ne employer shall assure that all medical
examinaticns and procedures are performed by or under the
supervision of a licensed phyvsician.

(1ii) The employer shall provide the reguired medical
surveillance including multiple physician rawview under
paragraph (3) (3) {iii) without cost to cmployees and at &
raasonable time and place.

{2) Biological menitoring

{i} Blood lead and ZPP lewel sampling and analysis, The
employer shall make available biclogical meonitering in the
form of blocd sampling and analysis for lead and zinc
protoporphyrin  levels te  each emploves  covered under
parzgraph (J)1 {1} {i} of this section
on the following schadple:

(&) At least every & months to each empleoves covered under
paragraph (J) {1} {i} of this section;

(B} At least every two months for each emploves whose last
blocd sampling and analysis indicated & blood lead level at
or abowve 40 ug/100 g of whole blogd. This freguancy shsll
continue until twoe consecutive blooed samples and analyses
indicate a blood lead level bhelow 40 ug/l00 g of whole
Blood: and

{C) At least monthly douring the remeval peried of each
emplovee removed from exposure to lead due to an elevated
Blood lead level.

{1i) Follow-up blood sampling tests. Whenever the results
of a blood lead lewval test indicate that an employvee’s bhlood



lead level exceeds the numerical criterion for mediecal
removal under paragraph (k) {1){i), the employer =shall
provide a second (follow-up) blood sampling test within two
weeks after the employer receives the results of the first
blood samplingtest.

{iii) Accuracy of blood lead level sampling and analysis.
Blood lead lewel sampling and analysis provided pursuant to
this section shall have an accuracy (to a confidence lewvel
of 595 percent) within plus or minus 15 percent or 6
Eg/100ml, whichewver is greater, and shall be conducted by a
laboratory licensed by the Center for Disease Control,
United ZStates Department of Health, Education and %Welfare
(CDC)} or which has received a satisfactory grade in blood
lead proficiency testing from CDC in the pricr twelve
months.

(iv) Employse notification. Within five working days after
the receipt of biclegical monitering results, the enplover
shall nectify in writing cach employee whose bleod lead level
excesds 40 ug/l00 g: (A) of that employee’s blood lead level
and (B that the standsrd reguires temporary redical removal
with Medical Removal Preotection benefits when an employee's
blood lead level exceeds the numerical criterion for medical
removal under paragraph {k) {1} {1} of this section,

{3) Medical examinations and consultations

{1} Freguency. The emplover shall maks awvailable medical
examinations and consultations to each employee covered
under paragragh (31 (1) (i} of this section on the feollowing
schodiule:

(A} At least annually for each employee for wheom a bleood
sampling test conducted at any time during the preceding 12
months indicated 2 blood lead leawvel at ar above 40 &g/100 g;

(B} Frior to assignment for each employee being assigned
for the first time o an area in which airborne
concentrations of lead are at or above the action lewvel:

{C) Rs soen as possible, upon notificaticn by an enployas
either that the employee has developed signs or symptoms
commonly associated with lead intexication, that the
employee desires medical advice concerning the effects of
current or past exposure to lead on the emplovea’s ability
to procreate a healthy child, cor that the cmployee has
demonstrated difficulty in breathing during a respirator
fitting test or during use; and

{0} As medically appropriate for each employee either
remaved from exposure to lead due to a risk of sustaining
matarial impairment to health, or otherwise limited pursuant
toe a final medical determination.



{ii) Content. Medical examinations made available pursusns
to paragraph (3){3)ii) (&)=(E} of this section shall include
the following elements:

(A) A detailed werk history and a medical histery, with
particular azttention to past lead exposure {occupational and
nen-occupational), perscnal habits {smoking, hygiens), zand
past gastrointestinal, hematologic, renal, cardicvascular,
reproductive and neurological preblems:

(B} A thorough physical examination, with particular
attention te  testh, gums, hematologic, gastrointestinal,
renal, cardiovascular, and neurological systems. Pulmenary
status should be evaluvated 1f respiratory
proteckion will be uvsed;

(Cy B Dlood pressure measurement
(D} & blood sample and analysis which determines:

{1} Blood lead lewvel;
{2} Hemoglokin and hemateoccrit determinations, red cell
indices, and examination of peripheral smear morpholeogy:
{3) Zinc protoporphyrin:
{4] Blood urea nitrogen; and,
{3] Serum creatinine;

{E} A routine urinalysis with microscopic examination: and

(F) Any laboratory or other test which the examining
physician desms necessary by sound medical practice, Tha
content of medical examinations made avazilzble pursuant to
paragraph  {3)(3) (i) (C) {O) of this secticn zhall bBe
determined by an examining physician and, if reguestad by an
employee, shall include pregnancy testing or laberatory
gvaluation of male fertility,

{iii) Multiple physician review mechanism.

(&} If the employer selects the initial phvsician who
conducts any medical examinatien or consultation provided to
an employee under this sectian, the employee may designate a
second physician:

i1} To eyl any findings, determinations or
recommendations of the initial physician; and

(2} To conduct such examinations, consultations, and
laboratory tests as the second physician deems necessary to
facilitate this review,.

(B} The employer shall promptly notify an employee aof the
right to seek a second mediczl cpinion after each occasion
that an initial physician conductes a medical examination ar



consultation pursuvant to this section. The emplover may
condition its participation in, and payment for, the
multiple physician review mechanism upon the emplovee doing
the following within fifteen (15) days after receipt of the
Lforegoing notificarion, ar receipt of the initial
physician’s written cpinicn, whichever is later:

{1} The emploves informing the employer that he or she
intends to seek a seccnd medical opinicn, and

(2} The emplovee initiating steps to make an appointnent
with a sacond physician.

{C} If the findings, determinations or recommendaticns of
the second physician differ from those of the initial
ephvsician, then the employer and the employee shall assure
that efferts are made Lor the twoe physicians to resolwve any
disagreemnaens,

(B} If the twe physicians have been unable to guickly
resolve  their disagreement, then the enployer and the
employee through their respective physicians shall Cesignate
a third physician:

{1} Te review any findings, determinations or
recommendations of the pricr physicians: and

(2}  To conduect such  examinations, consultations,
laboratory tests and discussions with the prior physicians
a5 the third physician deems necessary to resoclve the
disagreement of the priocr physicians,

{E) The employer shall act consistent with the findings,
determinaticns and recommendations of the third physician,
unless the employer and the employee reach an agresment
which is otherwise consistent with the recommendations of at
lezst one of the three physicians,

{iv) Information provided ro examining and consulting
physicians.

(8} The employer =shall provide an  initial physician
conducting a medical examination or consultation under this
section with the follewing information:

{1} & copy of this regularion for lead including all
Appendices;

(2} A description of the affected employee’s duties as
they relate to the employee’s exposure:

{3} The employee’s expasure level or anticipated exposure
level to lead and to any other toxie substance (if
applicable) ;

{4} A description of any personal protective equipment
usad or to be used;

{3} Prior blood lead determinaticns: and



{61 2ll priocr written medical opinions concerning the
emplaoyes in the smployer’'s possession or control,

(B The amployer shall provide the foregeing information
tep a second eor third physician ceonducting & medical
examination or consultation under this section upon reguest
githar by the secend or third physician, or by the emploves,

(v) Written medical cpinions.

(h) The empleoyer shall ohtain and furnish the amployee
with a copy of a written medical opinion from each examining
or consulting physician which contains  the fellowing
information:

[1} The phveician’s opinion as to whether the smployes has
any detected medical conditioen which would place  the
employes at increased risk of material impairment of the
employes’s health from exposure Lo lead:

{2} Any recommended special protective measures to bhe
provided to the empleoves, or limitations to be placed upon
the employes’s exposure ©o lead;

{3} Any recommended limitation upon the emplovees’s use of
respirators, including a determination of whether the
employese can wear a powered air purifying respirator if a
physician determines that the employes cannobt wsar a
negative pressurs respirator: and

{41 The results of the klocod lead determinations.

(EY The emplover shall instruct efach examining and
consulting physician to:

[1}] Hot rewveal either in the written opinion, or in any
gther means of communication with the emplover, findings,
ingcluding laborateory results, or diagnoses unrelated Lo an
enploves’s gocupational exposure to lead; and

{2} BAdvisse the employes of any medical conditicon,
pooupaticnal  or nonoccoupational, which dictates further
medical examination or treatmsnc.

(wi) Alternabe FPhvsician Deternination Mechanisms, The
enplover and A empl oves or autheorized employee
representative may agree upon the use of any expecditicus
alternate physician determination mechanism in lieu aof the
miltiple physician review nmechanism provided by this
paragraph sc leong as the alternate mechanism otherwise
satisfies the reguirements ceontained in this paragrapgh.

{4} Chelatign.
(i) The employer shall assure that any person whom he

rotains, employs, supervises or controls doss not engage in
prophylactic chelation of any employse at any time.



(i1} If therapeutic cr diagnestic chelation is to he
parformed by z2ny person in paragraph {9) {4} {i}, the emplcoyer
shall zassure that it be done under the supervision of a
licensed physician in a clinical setting with thoreough and
appropriate medical monitoring and that the empleovee
ispnotified in writing pricr bto iks oecurrence.
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{k} Medical Remowal Protection

(1} Temporary medical removal and return of an employece
{i} Temporary removal due toe elevated bleod lead lovels

{ay First wyear of ths standard. During the first year
following the effective date of the standard, the employer
shall remove an employese from work having a daily eight hour
TWh exposurc te lead at aor abowve 100 ug/m(3) on each
occaslion that a periodic and & follow-up blood sampling test
conducted pursuant ko this section indicate  that the
enployea’s blood lead level is at or above 80 ug/l00 g of
wWhole blood;

(B) Second year of the standard. During the second vear
following the elflective date of the standard, the enployer
shall remcwve an employee from work having a daily g@-hour TWA
exposure to lead abk or abowve 30 ug/mi{3) on sach ocecasion
that a periodic and a Zellow-up blocd sampling test
conducted pursuant Lo kthis  section indicate that the
employee’s blood lead level is at or abeve 70 ug/l0d g of
whole blood;

(C) Third y=ar of the standard, and thereafter. Beginning
with the LChird wyear following the effective date of the
standard, the employsr shall remove an enplovee from work
having an exposure to lead at or abeove the action level aon
each occasion that a periodic and a follow-up bleod sampling
test conducted pursuvant to this section indicate that the
employes’s blood lead level is at or abowve &0 Eg/100 g of
whole blood; and,

(D) Fifth year of the standard, and thereafter. Beginning
with the fifth year following the effective date of +he
standard, the employer shall remove zn employee from werk
having an exposure to lead at or abowve the action lewel on
zach occasicen that the average of the last three blood
sampling tests conducted pursuant to this section (or the
average of all blood sampling tfests conducted ever the
previcus six (4) months, whichever Is longer) indicates that
the employee’s blood lead level is at or akove 50 uwg/flll g
of whele bleocd; provided, however, that an empleovee need not
ke removed if the last blood sampling test indicates a blood
lead level at or below 40 ug/l00 g of whole blood.

(ii) Temporary removal due te  a final medical
determination.

(&) The empleyer shall remove an employes from work having
an exposure to lead at or above the action level on each



cocasion that a final medical determinatioen results in a
medical finding, determinstion, or opinien that the employee
has a detected medical condition which places the employes
at increased risk of material impairment to health from
exposure te leoad.

{B} Feor the purposes of this sectien, the phrase "final
madical determination” shall mean the outcome of the
multiple physician review mechanism or alternate medical
determinaticn mechanism used pursuant to  the medical
surveillance provisioens of this secticn.

(C} Where a final medical determination results in any
recommended special protective measures for an employes, or
limitaticens on an employese’s exposure to lead, the employer
shall implemsnt and act consistent with the recommendation.

(1ii) Return of the enpleovee to former job status. (A) The
amployer shall return an employee to his or her farmer jcb
starus;

{1} For an emplovee removed dus to a blood lz2ad level at
ar above B0 ug/l00 g, when two consacutive bleed sampling
tests indicate that the emplovea’s blood lead level is =zt ar
below &0 ug/l00 g of whole blood;

{2} For an amployee removed due to a bleod lead level at
or abowve 70 ug/l00 g, when two consecutive blood sampling
tests indicate that the empleoyea’s blood lead level is at or
below 50 uwgflol g of whole blood:

{3} For an employes removed due o 2 blood lead level at
or above 60 ug/l00 g, or due to an average bleod lead level
at ar above 30 ug/l00 g, when two consecutive blood sampling
tests indicate that the employees’s blood lead level is at or
below 40 ug/l00 g of whole blood:

{4} For an employse removed due to a final medical
determination, when a subseguent final medical determination
results in a medical finding., determination, or epinion that
the employae ne longer has a detected medical condition
which places the employes at increased risk of materizl
impairment to health from exposure te lead.

{B] For the purpcses of this section, the reguirement that
an employer return an employee to his or her former job
status is not intended te expand upon or restrict any richts
an employee has or would hawve had, absent temporary medical
removal, to a specific job classification or position under
the terms of a collective bargaining agreement.

{iv) Bemoval of other employee special protective measure
ar limitations. The employer shall remove any limitations
Flaced on an employee or end any special protective measures
provided te an employee pursuant to a final  medical
determination when a subseguent final medical determination



indicates that the limitatiens or sSpecial protective
measurss are no longer necoessary.

(v) Employer options pending a final medical determination.
Where the multiple phvsician review mechanizm, or alternate
medical determinaticon mechanism uvsed pursuvant to the medical
saurveillance provisions of this section, hasz not vet
resulted in a final medical desermination with respect to an
employaea, the smployer shall act as follows:

(&) BRemewal, The employver may remove the employes from
exposure to lead, provide special protective measures to the
emploves, or place limitations upon the emploves, consistent
with the medical findings, deterninations, or
recommendations of any of the physicians who have reviewed
Ehe enplovea’s health status.

() Return., The amployer may return the employes bo his or
her [ormer job status, end any special protective measures
provided to the employes, and remcve any limitatiens placed
upon the employee, consistent with the medical findings,
determinations, or recommendations of any of the physicizans
who hawve reviewod the employes’s health status, with two
exceptlions. I

{1} the initial removal, special protecticn, or limitation
af the employee resulted from a final medical determinatian
which differed from the findings, determinatiens, oz
recommendations of the initial physician or

tZ} The employee has beer on removal status for the
preceding eighteen months due <o z2n elevated blood lead
level, then the empleoyer shall await 2 final mediecal
determinaticn.

{2} Medical removal protection benefits

{1) Provision of medical removal protection bensfits., The
enplover shall previde te an employee up to eighieen {18)
monthe of medical renoaval protectieon benefits o
eachoccasion that an employves is removed from exposure to
lead or otherwise limited pursuwuant to this section,

{ii) Definition of medical removal protection benefits.
For the purposes of this section, the requirement that an
employer provide medical removal protection benefits means
that the employer shall mzintain the earnings, senicrity and
other employment rights and benefits of an employee as
theugh the employee had not been removed from normal
exposure to lead or otherwise limited.

(111} Follow-up medical surveillance during the period of
enployes regmoval or limitation. During the period of time
that an employee is remowved from normal exposure to lead or
otherwise limited, the employer may condition the provisicn
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of medical removal protection benefits upon the employec's
participation in  follow-up medical  surveillance made
available pursuant to this sectieon.

(iv) Weorkers’ compensaticn claims. If a removed enplovee
files a claim for workers’ compensation payments for a lead-
ralated disability, then the empleover shall continue to
provide medical removal  protecticn benefits pending
digposition of the claim, To the extent that an award is
made o the employee for sarnings lost during the periocd of
removal, the amployer’ s medical remaval protection
obligation shall be reduced by such amount, The emplover
shall receive no credit for workers’ compensation payments
received by the employee for treatment related BNPENSESs.,

(w) ©Other credits. The employer’s obligation to provide
medical removal protection benefits to a removed emplovee
shall ke reduced to the axtent that the amp loyes receives
compensation for earnings lost during the pericd of removal
either from a publicly or employer-funded compensation
program, or receives income from employment with anctcher
employer made possible by wvirtue of the empleoyea’s removal.

(wi) Employees whose bloocd lead levels do not adeguately
decline within 18 months of remowval, The employer shall take
the following measures with respect to any smployes removed
from exposure to lead due to an elevated blosd leazd level
whose blood lead level has not declined within the past
gighteen (18] months of removal so that the employes has
been returned te his or her former dob status:

(A) The emplover shall make available o tha enployas a
medical examination pursvant to this section to ebtain a
final medical determination with respect to the employvee;

{B) The employer shall assure that the final medical
determination obtained indicates whether or not the employes
may be returned to his or her former job status, and if not,
what steps should be taken to protect the employee’s hezlth:

{C) Where the final mesdical determinaticn has not yvet heen
obtained, or once cbtained indicates that the emploves may
not wyet be returned to his or har former Sob stztus, the
enployer  shall continue to  provide medical remowval
protection Dbenefits +to the amployes until either the
employee 1s returned to former dob status, or a final
medical determination is made that the employee is incapable
of ever safely returning te his or her former job status.

{b} Where the employer acks pursuant te a final medical
determination which permits the return of the employes tao
his or her former job status despite what would otherwise e
an unacceptable blocd lead level, later questicns concerning
removing the employee again shall hbe decided by a final
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medical determination. The employer need not avtomatically
remova such an emploves pursuant to the kleood lead level
removal oriteria provided by this section.

{wii) Woluntary Removal or BRestriction of An Employee.
Where an employer, although not required by this section to
de  s0, removes an employese from exposure to  lead or
otherwise places limitations on an employes dus to  the
effects of lead exposure on  the employes’'s medical
condition, the employer shall provide medical remeoval
protection bkenafits to the emplovee egual to that required
by paragraph (k) i(2) (i) of this secticn.






